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JLBC Staff Program Summary 1 Updated September 5, 2007 


Program Summary 
Arizona Navigable Stream Adjudication Commission 


 
 
Program Overview 
Created in 1992 as a result of several years of 
litigation, the Arizona Navigable Stream Adjudication 
Commission (ANSAC) is a 5-member body whose 
responsibility is to determine the ownership of the 
beds of each of Arizona’s 39,039 streams and rivers. 
The commission determines ownership by 
establishing whether or not the watercourses were 
navigable at the time of statehood on February 14, 
1912.  If those waterways were navigable at the time 
of statehood, the land in their beds belongs to the state 
and would be held in public trust.  If the waterways 
were not navigable, the land belongs to the current 
title holder.  
 
The state government did not claim or disclaim 
ownership of any of its watercourses in 1912 when 
Arizona became a state.  In 1985, the Attorney 
General filed a lawsuit asserting state ownership of the 
bed of the Verde River and indicated that similar 
action might be taken regarding the beds of other 
Arizona watercourses.  In 1987, the Legislature 
responded to the state’s lawsuit by passing a statute 
that disclaimed ownership of all riverbeds in the state 
with exception of the Colorado, Gila, Verde, and Salt 
Rivers. 
 
A lawsuit by the Arizona Center for Law in the Public 
Interest led to a 1991 Arizona Court of Appeals 
decision that the Legislature’s 1987 statute violated 
the Arizona Constitution and legal precedent set by 
the United States Supreme Court.  Supreme Court 
precedent held that states were to retain ownership of 
the beds of streams and rivers that were navigable at 
the time of statehood and that the land was to be held 
in public trust and, therefore, could not be conveyed 
unless such a conveyance promoted a public purpose. 
 
The 1991 ruling led to the 1992 creation by the 
Legislature of the Arizona Navigable Stream 
Adjudication Commission (A.R.S. § 37-1121).  As an 
independent agency, ANSAC’s charge is to review 
evidence presented by the State Land Department and 
other parties regarding the navigability of Arizona 
watercourses as of February 14, 1912. 
 
After nearly a decade of holding hearings and making 
determinations, an Arizona Court of Appeals ruling in 
2002 determined that the commission’s criteria for 
determining navigability were biased and ANSAC 
began anew. 
 
Since that court ruling, ANSAC has held additional 
hearings and reviewed evidence regarding all of 
Arizona’s 39,039 watercourses, determining all of 
them non-navigable at the time of statehood.  


After holding a hearing, ANSAC reviews the evidence 
presented and later issues a decision regarding the 
navigability of the watercourses considered in the 
hearing.  The commission also must publish a report 
regarding each decision.  Upon the publication of each 
report, there is a 180-day period during which the 
State Land Department may seek judicial review of 
the decisions of the commission.  All other parties 
have 270 days to seek judicial review.  Once the 
appeal period has expired, ANSAC’s decision 
becomes final.  
 
On June 30, 2006, the State Land Department filed an 
appeal of ANSAC’s decision that the Lower Salt 
River in Maricopa County was non-navigable at the 
time of statehood.  The department stated that it 
appealed because there was evidence that the Lower 
Salt may have been navigable at the time of statehood.  
The department, therefore, felt it was legally bound to 
appeal the decision in order to serve as a public trustee 
for the land.  The case was ruled in favor of ANSAC, 
upholding the non-navigability of the Lower Salt 
River.  Two other appeals have since been filed by the 
Arizona Center for Law in the Public Interest 
regarding the commission’s determinations of non-
navigability of the Santa Cruz River and the San 
Pedro River. 
 
Currently, the commission’s statutory authority 
expires (or “sunsets”) at the end of FY 2008.  Given 
the appeals regarding the Santa Cruz and San Pedro 
Rivers, the commission is seeking to have its statutory 
authority extended. 
 
Program Funding 
The ANSAC receives its funding from the General 
Fund.  The commission is funded at $180,000 for 
FY 2008, which is a 4.4% decrease from its funding in 
FY 2002. Table 1 displays historical funding 
information for ANSAC using data from FY 2002 
through FY 2008.  
 


Table 1   
Arizona Navigable Stream Adjudication 


Commission 
  General Fund 
FY 2002 $188,300 
FY 2003 176,600 
FY 2004 157,000 
FY 2005 159,300 
FY 2006 216,700 1/ 
FY 2007 267,800 
FY 2008 180,000 
__________ 
1/ Includes a $50,000 supplemental appropriation. 
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 ARIZONA CENTER FOR LAW 
 IN THE PUBLIC INTEREST 
 2205 E. Speedway Blvd. 
 Tucson, Arizona  85719 
 (520)529-1798 
 (520)529-2927 (fax) 
 
Attorneys for Plaintiffs 
Joy E. Herr-Cardillo (009718) 
jherrcardillo@aclpi.org 
Timothy M. Hogan (004567) 
thogan@aclpi.org 
 
 


ARIZONA SUPERIOR COURT 
 


PIMA COUNTY 
 
 


DEFENDERS OF WILDLIFE, DONALD 
STEUTER, JERRY VAN GASSE, and JIM 
VAALER 
 
 Plaintiffs, 
 
 v. 
 
ARIZONA NAVIGABLE STREAM 
ADJUDICATION COMMISSION; SALT 
RIVER PROJECT AGRICULTURAL 
IMPROVEMENT AND POWER 
DISTRICT; SALT RIVER VALLEY 
WATER USERS’ ASSOCIATION; 
PHELPS DODGE CORPORATION;CITY 
OF SAFFORD, AVATAR HOLDINGS, 
INC., STATE OF ARIZONA,  
acting by and through Mark Winkleman, 
State Land Commissioner, and the Arizona 
State Land Department. 
 
 Defendants. 
 


  
 
No.  _C20073885___________________ 
 
 
AMENDED COMPLAINT FOR 
JUDICIAL REVIEW OF 
ADMINISTRATIVE DECISION 
REGARDING THE SANTA CRUZ 
RIVER 
 
(Assigned to the Honorable  
          Javier Chon-Lopez) 
 
 
 
 


 


Defenders of Wildlife, Donald Steuter, Jerry Van Gasse, and Jim Vaaler, by and 


through their attorneys, the Arizona Center for Law in the Public Interest, for their 


Complaint for Judicial Review of Administrative Decision allege as follows:   
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1. This is an action pursuant to Ariz. Rev. Stat. §12-910 et seq. for judicial review 


of a final administrative decision rendered by Defendant Arizona Navigable Streams 


Adjudication Commission (“ANSAC”).  


2. The administrative decision that is the subject of this action was issued on or 


about October 18, 2006 by Defendant ANSAC in certain proceedings captioned “In the 


Matter of the Navigability of the Santa Cruz River” and numbered 03-002 NAV (“the Santa 


Cruz Adjudication Proceedings”).  The Santa Cruz Adjudication Proceedings were to 


adjudicate, for purposes of title and pursuant to Ariz. Rev. Stat. §§37-1101 through 1132 and 


other applicable law, the navigability of the watercourse known as the Santa Cruz River.   


3. Plaintiff Defenders of Wildlife is a national, nonprofit organization dedicated 


to preserving wildlife and promoting humane treatment of wild animals, emphasizing 


appreciation and protection for all species in their ecological role within the natural 


environment.  Defenders of Wildlife participated in the Santa Cruz Adjudication Proceedings 


as a party and submitted evidence and legal memoranda to the ANSAC urging a finding of 


navigability.   


4. Plaintiffs Donald Steuter, Jerry Van Gasse and Jim Vaaler are Arizona 


residents who use and enjoy the Santa Cruz River for recreation and aesthetic enjoyment and 


pay property, income and sales taxes to the state of Arizona.  Defendants Steuter, Van Gasse, 


and Vaaler participated in the Santa Cruz Adjudication Proceedings as parties and submitted 


evidence and legal memoranda to the ANSAC urging a finding of navigability   


5. Defendant ANSAC is an agency of the State of Arizona established pursuant to 


Ariz. Rev. Stat. §37-1121.   


6. Defendant Salt River Project Agricultural Improvement and Power District is a 


political subdivision of the state of Arizona.  Defendant Salt River Valley Water Users’ 


Association is a private corporation.  (These defendants are collectively referred to herein as 
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“SRP”)  SRP participated in the Santa Cruz Adjudication Proceedings as a party and 


submitted evidence and legal memoranda to the ANSAC urging a finding of non-navigability 


7. Defendant Phelps Dodge Corporation is a New York corporation registered to 


do business in the State of Arizona.  Phelps Dodge participated in the Santa Cruz 


Adjudication Proceedings as a party and submitted evidence and legal memoranda to the 


ANSAC urging a finding of non-navigability 


8. Defendant City of Safford is a municipal corporation in the State of Arizona.  


The City of Safford participated in the Santa Cruz Adjudication Proceedings as a party.  


9. Defendant Avatar Holdings, Inc. is a Delaware Corporation doing business in 


Arizona.  Avatar Holdings, Inc. participated in the San Pedro Adjudication Proceedings as a 


party.   


10. Defendant State of Arizona is a sovereign state acting by and through Mark 


Winkleman, the State Land Commissioner, and the Arizona State Land Department 


(collectively “the State”). The State participated in the Santa Cruz Adjudication Proceedings 


as a party and submitted evidence to the ANSAC.  The State did not take a position in the 


Santa Cruz Adjudication Proceedings regarding the navigability of the Santa Cruz River.   


11. Each person or entity names as a defendant herein is named as a defendant 


pursuant to Ariz. Rev. Stat. §12-908.   


12. This Court has jurisdiction of this action pursuant to Ariz. Rev. Stat. §§37-


1129(A) and 12-905(A).   


13. The Santa Cruz River is located in Pima, Santa Cruz, and Pinal Counties.  


Venue in Pima County is therefore proper pursuant to Ariz. Rev. Stat. §§37-1129(A) and 12-


905 (B).   


14. On October 18, 2006, pursuant to Ariz. Rev. Stat. §37-1128(A), ANSAC 


issued its determination in the Santa Cruz River Adjudication Proceedings that the Santa 


Cruz River is and was at statehood non-navigable (“ANSAC’s Determination”).  ANSAC 
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stated its determination and findings as follows:  “based on all of the historical and scientific 


data and information, documents, and other evidence produced, [the Commission] finds that 


the Santa Cruz River was not used or susceptible to being used, in its ordinary and natural 


condition, as a highway for commerce, over which trade and travel were or could have been 


conducted in the customary modes of trade and travel on water as of February 14, 1912.”  


Commission Report, p. 27.   


15. On April 16, 2007, the Arizona State Land Department (“ASLD”) issued a 


Notice of Determination pursuant to Ariz. Rev. Stat. §37-1128 stating that ANSAC had 


issued its Determination that the Santa Cruz River was non-navigable and that ASLD did not 


intend to seek judicial review of ANSAC’s Determination.   


16. ANSAC’s Determination is contrary to the law because it misapplies the 


federal test of navigability as set forth in Defenders of Wildlife v. Hull, 199 Ariz. 411, 18 


P.3d 722 (2001).  In that case, the Arizona Court of Appeals held that “to prove navigability 


of an Arizona watercourse under the federal standard for title purposes, one must merely 


demonstrate the following: On February 14, 1912, the watercourse, in its natural and 


ordinary condition, either was used or was susceptible to being used for travel or trade in any 


customary mode used on water.”  Defenders, 199 Ariz. at 426, 18 P.3d at 737.  ANSAC 


failed to apply the correct standard because it failed to consider the Santa Cruz River in its 


“ordinary and natural condition.”  When the correct standard is applied, the evidence 


establishes that all or portions of the Santa Cruz River were navigable at the time of 


statehood.   


17. Pursuant to Ariz. Rev. Stat. §12-910(E), the Court should reverse ANSAC’s 


Determination because it is contrary to law and constitutes an abuse of discretion.   


18. This matter is a review of ANSAC’s Determination upon the record in the 


Santa Cruz River Proceedings pursuant to Ariz. Rev. Stat. §12-904(B).  The record includes 


(a) all evidence items submitted by parties and members of the public; (b) openings and 
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responsive post-hearing memoranda including any motions or other documents; (c) 


ANSAC’s Determination.  Within ten (10) days of filing this Complaint, Plaintiff will file a 


notice of this action with ANSAC to ensure that it transmits the record to Superior Court.   


WHEREFORE, Plaintiffs demand judgment against Defendants and each of them as 


follows:   


a. Reversing ANSAC’s Determination as arbitrary and capricious, and contrary to 


law and remanding this matter for further proceedings consistent with the Court’s directions 


to ensure that such proceedings and any eventual determination comply with applicable law. 


b. Awarding plaintiffs their reasonable attorneys’ fees pursuant to Ariz. Rev. Stat. 


§12-348 and the private attorney general doctrine and costs pursuant to Ariz. Rev. Stat. §12-


341.   


c. Granting such other and further relief as the Court may deem proper.   


  Dated this ____ day of July 2007.   
 
  Arizona Center for Law  
  In the Public Interest 
  2205 E. Speedway Blvd. 
  Tucson, Arizona  85719 
 
 
        
  Joy E. Herr-Cardillo 


    Timothy M. Hogan 
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Tiff,  

Here are some documents relating to the State navigability proceedings re. the Santa Cruz River.  You've
seen some of the documents.  For convenience's sake, I have gathered them in one place in
chronological order. 

1.  A short summary on Arizona State Legislature website (http://www.azleg.gov/jlbc/psnav.pdf) re. the
history and mission of the Arizona Navigable Stream Adjudication Commission (ANSAC).  The legal
standard adopted by the AZ appeals court for the public trust doctrine is the Daniel Ball test.   
(See attached file: ANSACHistory.pdf)

2.  An excerpt (Title page, table of contents and Section 6, which is the summary) of the report, entitled
"Arizona Stream Navigability Study for the Santa Cruz River: Gila River Confluence to the Headwaters."  
The report was originally prepared for the Arizona State Land Department in 1996 and subsequently
revised on January 12, 2004.  On January 22, 2004, the consultant responsible for the revision submitted
a new Section 6.  Please note that the excerpt attached hereby includes the January 22, not the January
12, version.  If you'd like to have the full report, let me know.

(See attached file: EXCERPT Jan 2004 AZ Land Dept Santa Cruz Navigability Study.pdf)

3.  ANSAC's October 2006 decision on the navigability of the Santa Cruz River at the time of statehood
(1912 - on Valentine's Day, to be exact).  

(See attached file: ANSAC SantaCruzRiver Navigability Finding 2006_10_18.pdf)

4.  The July 2007 appeal by the Arizona Center for Law in the Public Interest (ACLIPI) of ANSAC's
decision.  The appeal is stayed pending resolution of the Lower Salt River appeal.  

(See attached file: Amended Complaint.pdf)

http://www.azleg.gov/jlbc/psnav.pdf



